OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN ‘

GemALD C. MAaree
ATrORNKY GEnERAL

Honorable George H. Sheppard
Comptroller of Publie Accounts
Anstin, Texas : _ , //ﬁ

Dear Sir: \

Opinion No. 0-1679
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other: county officers who oo

ment.
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"If your answer is in the affirmative,
then your opinion on the following is re-
spectfully requested:

"A term of court ocloses on
or about December 3lst, making
it impossibls for the offiocer who
performed the service to collect
his accounts from the State prior to
January 1lst. He retires from office
on December 31lst. §&hould such aec-
counts be collected from the State
by the retiring offlcer or his succes-
sor?

"In felony cases where punish-
ment may be assessed as fine or jJall
sentence, the State pays no fees to
any officer prior to final disposi-
tion. A sheriff performs certain
service in suoh case, but the case
is pending and therefore fee is not
payable prior to the time he retires
from. office. Subsequent to the time
he retires from office the case 1s
dismissed or otherwise disposed of
other than fine or jail sentence,
and fee bhecomes payable. Should
the officer who earnsed the fee file
claim or should it be colleoted by
his successor? '

nSuppose the above mentioned
case was continued for more than
twelve months from the time the
sheriff retired and was then dis-
missed--the fee was earned but did
not become payable--would Article
3892 R. C. S. preclude payment to
the sheriff and require that the
present sheriff collect from the
State and deposit with the county
treasurer? "
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Article 3892 of Vernon's Civil Statutes reads as

follows:

rAny offlicer mentioned in this Chapter
who does not colleot the maximum amount of
his fees for any fiscal ysear and who reports
delinquent fees for that year, shall be en-
titled t0 retain, when collected, such part
of such delinquent fees as 1s sufficient
to complete the maximum compensation author-
1zed By Articles 3883, 3883-A, and 3886
for the yesar in which delingusnt fees were
gcharged, anl als0 retain the amount of ex-
oess fees authorized by law, and the remain-
der of the dcligguant feess for that frisgcal
year shall be paid as herein provided for
when collected; provided, the provisions
of thia Artiocle shall not apply to any of-
ficer after ons ysar from the date he ceasas
to hold the office to whioch any delinguent
fes is due, and in the event the officer
darning the fees that ares delinquent has

" not collected the same within twelve months

after he ceases to hold the office, the
amount of feas collected shall be paid into
the ocounty treasury. Provided, however,
that nothing in this-Aot precludes the pay-
ment of ex-officio fees in accordance with
Title 61 of the Revised Civil Statutes of
Texas, 1925, as part of ths maximum compen-
sation. Provided, that any ohange made in

" this Article by this Act shall not apply

lows:

t0 Tees heretofore earned."

Article 3891, Vernon's QOivil Statutes as fol-

n¥ % %211 fees dus and not collected,
es shown in the report required by Article
3897, shall be collected by the offiger to
whose office the fees acorued and shall be
disposed of by said officer in accordancs
with the provisions of this Act.* * *v

322
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In an opinion written Marek 17, 1933, by
Honorable Homer C. DeWolfe, Assistant Attorney General
directed to Honorable K. C. Barkley, Criminal District’
Attornsy, Houston, Texas, this department held that an
officer who fails to colleot his maximum and excess fees
for a fisoal year, and who has reported delinquencies
for that year is entitled to retain, when collected, de-
linquent frees sufricient to complete his maximum and ex-~
c;:s :gr thas year in wvhioh the delingquent fees wers
charged. .

While Article 3894, Revised Civil Statutes,
1925, has been repealed, all fees must be collected by
the officer to whose office the fses acorued, and when
he hes retired from office, he no longer has any author-
ity to collect fees, even though the same were earned by
him. When dslinquent fees are o0llected, the officer
collecting the sams should pay them over to the retirsd
officer until suoh retired officer has reoceived his maxi-~
wam apd excess.

. The Supreme Court of Texas in the case of '
County v. Thompson, 66 8. W. 48, sald: Rlis

*Thompson had ceased to be the officer
to whose office the fees accrued, and had
no authority to collect the money arfter he
waent out of office." '

Tt is our opinion that the above quotaticn is a

corrsot expression of the law as it exists now, even though

Article 3894 hes been repealed, and that the only material
change in the law by reason of the repeal of this artiole
was that thereafter the officer making the collection was
not entitled to a percentage of the amount collected by
him, '

As supporting this canclusion, we call you at-
tention to the fact that under the provisions of the fee
iaw now in effect, the fees aarned by officers ars re-
ferred to as fees of office and not as fees bslonging to

'the individual who earnsd them. In Mechem on Public Of-

ficers, 1t is stated: -

vAg has been seen, the relation between
the officer and the public is mot the creaturs
of contract, nor is the office 1tself a con-
tract. 8o his right to compensation 1s not
the creaturs of oontrasct, It exists, 1f it
exists at all, as the creation of law, and
when it so exists, it belongs to him not by

£
8.4
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force of con‘ract, but because the law at-
taches it to the office."™

It will be further noted that under the pro-
vislona of Article 3897, Vernon's Civil Statutes, re-
lating to the.reports required to be filed, the officer
is only required to file a report for a figcdl: year,:,
and that there 1s no proviision requiring a report to de
filed as to fees collected Ly the officer aftar he retires
from offize. If the retired officer had the right to col-
lsct delinquent fees earned by him, then it would be im-
possible to determine the amount which he was authorized
to retain under the provisions of the fee law, and to de-

termine the amount of excess fees payable to the county.

It has been repeatedly held by this department
that the offlcer whose term of offlce has terminated has
no right or authority to collect delinquent fees which are
due him, that such fees shall be collected by the officer
to vhose office the fees accrued, and shall be disposed of
by sald officer: in asccordence with the provisions of the
. laws governing the same. '

In a case under the following facts, ™A dAlstrict
olerk, prior to golng out of office, files all papers in
the case, completes transeripts in the Court of Criminal
Appeals, and then retires from office. His successor.is
‘duly elected and qualifies. The fees in the case held
and tried in the former administration are now due and
payable under the latter administration;® This department
held in a letter opinion addressed to you on August 10,

1934, that:

nAlthough the fees you mentioned would be-
long to the first district .clerk under the cir-
cumstances set out by you, since the servioes
were completely performed by the first district
clerk, (Hoke v. Simondon, 46 S. W. (2d4) 1013;
Barnes v. Turner, 27 S. W. (2d) 532; Cameron
County v. Fox, 61 S. W. (2d) 483) it is amy
opinion that such fees would be del inquent
fees; therefore, they would be payable and
collectible by the second distriet clerk by
virtue of the provisions of Article 3892, as
amended, Revised Civil Statutes. When 80 col-
lected by the second district clerk, they would
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.inal

belong in-part to the rirst distriot clerk,
provided the latter clerk reported them as
delinquent fees in the statement required

by Artiocle 3897, -as amended, Revised Civil _
Statutes, and provided that the first district

AT nwls homs matbr aTwmaele 2An1Tantbad hd o o dseeswe

compensation. - As stated, howsver, the proper
psrson to recelve payment of such raes, is the
second district clerk.™

Articles 1033, 1034 and 1035, Cods of Crim-
Procedure, read as follows:

‘®Art. 1033. Offigcer shall make out cost
bill

"Bafore the close of each term of the
district court, the distriot or ocounty at-
torney, sherirt and clerk of sald oourt
shall each meke out a bill of the ocosts
claimed to be due them by the State, re-
speotively, in the fslony cases tried at
that term; the bill shall shdw:

"l. The style and number of each ocase.

"2. The offense charged against the
defendent. | ,

*3, The term of the court at whioh
the case was disposed of.

.. The disposition of the case, and
that the case was finally disposed of, end
no appeal taken.

"5, The name and number of defendants;
and, if more than one, whether they were
tried jointly or separately.

"6, VWhare each defendant was arrested,
or witness served, stating the county in
which the service was made, giving distance
and direction from county seat of county
in which the process ls served.
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*7. The court shall inquire whether
there have been several prosecutions for
a transaotion that is but one offense in
law., If there is more than one prosecution
for the same transaction, or a portion there-
of, that could have besen ocombined in one in-
dictment against the same defendant, the
Judge shall allow fees t0 sheriffs, oclerks
and district and county attorneys in but
one prosecution. '

"8, Where the defendants in a case
have severed on the trial, the judge shall
not allow the charges for service of process
and mileage to be duplicated in each case as
tried; dut only such additional fees shall
be allowed as ars censed by the severance.’

"Art. 103,. Judge to examine bill, setec.

"The District Judge, when any such bilil
is presented to him, shall examine the same
carefully, and inquire into the correctness.
thereof, and approve the same, in whole ox
in part, or disapprove tha entirs bill, as
the faocts and law may require; and such ap-
proval shall bs condltioned only upon, and
subjJect to the approval of the State Comp-~

~troller as provided for in Article 1035 of
‘this Code, and the Judge's approval shall

. 80 gtate therein; and such bill, with the
action of Judge thereon, shall be entered

cn the minutes of said Court; and immediate-
ly on the rising of said Court, the Clerk
thereof shall make a certified copy from the
minutes of said Court of said bill, and the
action of the Judge thereon, and send same
by registered letter to the Comptroller.
Provided the bill herein referred to shall
befores being presented to such District
Judge, be first preésented to the County
Anditor, if such thers be, who shall care-
fully examine and check the same, and shall
make whatever recommendations he shall think
proper to be made to such District Judge re-
lating to any item or the whole bill.
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“"Fees due District Clerks for record-
ing sheriff's acoounts shall be paid at
the and of sald term; and all fses due
District Clerks for making transeripts on
change of venmus and on appeal shall bde paid
as soon a8 the service 18 performed; and the
Clerk's bill for such fees shall not be re-
quired to show that the case has been final-
ly disposed of. Bills for fees for such
transcripts shall be approved by the District
Judge as above provided, and with the same
conditions, and when approved shall be re-
corded as part of the minutes of the last
preoeding term of the Court.

"Art. 1035. Duty of Comptroller

"The Comptroller upon the rsceipt of
such olaim, and said certified copy of the
minutes of said Court, shall closely and
carefully examine the same, and, if he deems
the same to be correct, he shall draw his
warrant on the State Treasurer for the amount
found by him to be due, and in favor of the
officer entitled to the same. If the approp-
riations for paying such accounts is exhausted,
the Comptroller shall file the same away, if
found to be oorreot, and issue a certificate
in the name of the officer entitled to the
seme, stating herein the amount of the claim

" and the oharacter of the services performed.
All such olaims or aocounts not sent to or
placed on file in the office of the Comptrolle
within twelve {12) months from the date the
seme beoomes due and payable shall be forever
barred." : -

Article 16560, Vernon's Civil Statutes, provides
that the State Comptroller of Public Accounts shall pre-
soribe and prepare the forms to be used by all county of-
ficials in the collection of county revenues, funds, fees
and other moneys, and in the disbursement of all funds,
shall preacribe the mode and manner of keeping and stating
their accounts, whioch forms shaell be so prepared as, in
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the judgment of the Comptroller, will meet the needs
of the gounties of different sizes in the State.

Also, chapters 1 and 8 of title 15 of the
Code of Orimipal Procedure specificelly roquire that
gertain acoounts presented to the Compiroller for pay-
ment shall be verified.

This department held in an cpinion written by
Honorable Leon 0. Moses, Assistart Attorney General, on
February 15, 1935, that all fees dus and not collected
when the offiocial earning the same retires froa office
should be colleated by the present encumbent of the of-
iiee. We enclose a ocopy of this opinion for your sonven-

ance,

In view of the foregoing suthorities, in
answer to your first question, you are respectfully
adviged that it is the opinion of this department that
dslinquent fees of office cannot be collected by the
aheriff or any other officer whose term of office has
terminated, but dy his suoccessor in offlice.

The anawer to your first cuestion necessarily
answers your second and third questions. '

Answering your fourth question, you ere advized
that i1f such fees are not colleocted wit:in one year after
the retiring officer has ceased to hold office, the offi-
ger t0 whose office the fees accrued shall collect trenm
from the state and deposit such fees with the county
treasurer.

Trusting that the foregoing fully -answers your
inquiry, we are

Yours very truly
ATTOINZY GENZRAL OF TIL-S

oy (Pretitlllitts —

AWiob : Ardell ¥1llia=s
Enocl. Assiatgnt

APPROVEDDEC 19, 1939
. jﬁrﬂﬁuﬂﬂfﬁv)

ATTCRNEY GENERAL OF TEXAS
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